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BEFORE THE STATE AUDITOR AND COMMISSTONLER 08 SRGRARCL Lo

STATL O MONTANA

Case No. 2004-39

IN THE MATTER OF THE PROPOSED
AGENCY ACTION REGARDING THE
INSURANCE PRODUCER LICENSE OF
KIMBERLY P. DeFORD, License #932166.

CONSENT AGREEMENT
AND FINAL ORDER

N N e N e |

The State Auditor and Commissioner of Insurance of the state of Montana
(Commissioner), pursuant to the authority of the Montana Insurance Code, Mont. Code Ann. §
33-1-101, ef seq., hereby makes the following fact assertions and conclusions of law which

justify and support disciplinary treatment:

FACT ASSERTIONS

L. On or about May 19, 2003, Kimberly P. DeFord (Dclord) applied ta the Montana
Insurance Department (Department) for an individual insurance producer license. On or about
May ]9, 2003, the Department issued individual insurance producer license #932166 (o Dclkord.

2. On or about April 8, 2005, DelFord applied to the Department (o have her
individual insurance produccr license affiliated to the business entity insurance producer license,
#907256, of Payne Financial Group, Inc. in Helena, Montana. In the application, Delford
provided a copy of a Judgment, Cause No. ADC 2003-361. Montana First Judicial District Court,
Lewis and Clark County, dated June 10, 2004, recording her guilty plca to the (elony offense of
THEIT OF PROPERTY BY EMBEZZLEMENT (Common Scheme) in violation ol Mont. Code
Ann. §§ 45-6-301(7)(b) and (9), alleged (o have occurred between l'ebruary 17, 2000 and
September 23, 2002, while she was emiployed by the Algerta Shrine Temple in Helena, Montana
as a secretary / bookkeeper. Del'ord received a three year deferred sentence upon several
conditions including payment of $45,000.00 n restitution to her (ormer employer, Algeria Shrine

Temple, and $2,000.00 in restitution to the insurance company insuring the Algeria Shrine
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Temple against employce dishonesty.

3. The Algeria Shrine Templc is a chapter ol the Shrine of North America fraternal
organization. The Shriners philanthropy created and continues Lo maintain the Shriners Hospitals
for Children which provide orthopedic, burn, and spinal cord injury (reatmeut for children al no
charge.

4, While employed as a secretary / bookkeeper {or the Algeria Shrine Temple,
DclFord’s duties included preparing all deposits and recording receipls, preparing check
payments, monthly reports, and assisting the Treasurer to maintain accurate and adequate
inancial records.

5. ‘The Algeria Shriners asscrt that Delford embezzled approximalcly $104,339.48
during her employment using the following schemcs:

() using signature stamps to issuc unauthorized checks to pay her personal debts
and/ot to deposit funds into her personal accounts;

(b) altering checks signed in advance by Algerta Shriners for the payment of
Shriner expenses and using them to pay her personal debts and/or to deposit funds into ber
personal accounts; and

(c) overstating her hours worked by using the number of calendar days in the pay
period mstead of the number of days actually worked.

0. The Algena Shriners assert that Delord had access to all bank statciments and
cancelled checks as they arrived and attempted to conceal her embezzlement by altering the bank
statements and cancelled checks by covenng the name ol the original payee with the name of a
legitimale provider of services to Algeria Shrine.

7. The Algeria Shrine imaintams several business accounts for the operation of the
chapter and also maintains a separate “‘transportation” account. The transportabon account is
used to provide transportation, meals, and lodging for injured and disabled children and their
families to Shriners Hospitals for Children for treatment. The Algeria Shrine asserts that Dekord

embezzled $50.426.01 from the business accounts combined and $53,913.47 (rom the
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8. The Algeria Shrine Temple was insured against employee dishonesty by Granite
State Insurance Co. and submitted a claim for DeFord’s embezzlement. Granite Stale Insurance
Co. paid $57,357.00 (less the $100.00 deductible) on the clanm; the dillerence is due to losses
thal occurred before the coverage became effective in 2000, recoverable payroll taxes on
overpaid wages to DeFord, and also amouats that Granite Stale Insurance Co. asserted were
unsupporied. The Algeria Shriners assert that a large portion of the questioned amount was for
credit card payments and that they could not prove that the charges and payments were not for
Shrine business unless they could obtain copies of Del-ord’s credit card statcments.

9. In a resolution reached between the Algeria Shrine Temple, Granite State
Insurance Cé., Delord, and the Lewis and Clark County Attorney’s Office, Delord agreed plead
guilty and 16 .pay $45,000.00 n restitution to the Algeria Shrine Temple and $2,000.00 in
restitution to Granite State Insurance Co. to resolve their subrogation claim against her. The
Algeria Shnne Temple would retain the $57,357.00 (less the $100.00 deductible) paid by Granile
State Insurance Co. on the etoployee dishonesty claim and releasc Gramite Stale Insurance Co.

{from any further claims.

CONCLUSIONS O LAW

I ‘The State Auditor is the Commissioner of [nsurance pursuant to Mont. Code Ann.
§ 2-15-1903.

2. The Montana Insurance Department (Departinent) is under the control and
supervision of the Commissioncr of Insurance pursuant to Mont. Code Ann. §§ 2-15-1902 and
33-1-301.

3. The Commissioner of Insurance shall admimster the Departuncnt (o protect
insurance consumers pursuant to Mouot. Code Ann. § 33-)-311.

4. Pursuant to Mont. Code Ann. § 33-1-102, a pcrson or entily may not (ransact a
business of insutance in Montana or a business relative to a subject resident, located, or (o be

performed in Montana without complying with the applicable provisions of the Montana
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Insurance Code.

by Pursuant to Mont. Code Ann. § 33-17-201, an insurance producer license from the
Depastment must be obtaiued prior to holding onesell out to be an insurance producer or acting
as an insurance producer for subjects of insurance located, residing, or o be perfornmed in
Montana.

0. Pursuant to Mont. Code Ann. § 33-17-1001(1)(a), the Comnmissioner may
suspend. revoke, refuse to renew, or refuse Lo issue an ipsurance producer’s license and/or may
levy a civil penalty in accord with Mont. Code Ann. § 33-1-317 if a producer or applicant has
engaged in any act or practice for which issuance of the license could have been refused.

7. Pursuant to Mont. Code Ann. § 33-17-2) L(1)(f), the Commissioner may refuse (o
issue a producer license if the applicant is not competent, trustworthy and of good reputation.

8. Pursuant to Mont. Codc Ann. § 33-17-1001(1)(¢), the Commissioner may
suspend, revoke, refuse {0 rencw, or refusc (o issue an insurance producer’s license and/or may
levy a civil penalty in accord with Mont. Code Ann. § 33-1-317 i a producer or applicant has
been convicted of a (elony.

9. In the Judgement, Cause No. ADC 2003-361, Montana First Judicial District
Court, Lewis and Clark County, dated June 10, 2004, DeFord was convicted of (elony thelt of
property by embezzlement (common scheme) in violation of Mont. Code Ann. §§ 45-6-301(7)(b)
(““a person commits the offense of theft of property by embezzlement when, with the purposce (o
deprive the owner of the property, the person purposcly or knowingly obtains by deception
control over property of the person’s employer or over property entrusted to the person™) and 45-
6-301(9) (“amounts involved in thefts committed pursuant to a common scheme or the same
transaction. whether from the same person or several persons, may be aggregated in determining
the value of the property”).

10.  Bascd on her convicted violations of Mont. Code Ann. §§ 45-6-301(7)(b) and 45-
6-301(9), the Commissioner may suspend, revoke, refusc to renew, or refuse 1o issue an

tinsurance producer’s hicense and/or may levy a civil penalty im accord with Mont. Code Ann. §

Consenl Agreement and Tinal Order
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33-1-317 against Delord pursuant to Mout. Code Ann. § 33-17-1001(1)(a) and/or (c).
AGREEMENT

The Department and Respondent Kimberly P. DeFord hereby stipulate and agree (o the
following:

I The Commissioner and Departiment have jutisdiction over the subject matter of
the above-entitled proceeding.

2. Respondent acknowledges that she was advised of the right o be represented by
legal counsel and if represented by legal counsel, that such legal represcntation was satisfactory.

3. Respondent has read and understands cach term of this Consent Agreement and
Final Order. Respondent acknowledges that she enters into this Consent Agreemient voluntarily,
and withou( reservation. Respondent acknowledges that she 1s not under the influence of alcohol
or drugs (prescnption or otherwise) and that she does not suffer {rom any emotional disturbance
or mental disease or defect that would render her not competent {o sign this Consenl Agrecment.
Respondent (urther acknowledges that this Consent Agreement constitu(cs the entirc agreement
belween the patties and that no other promises or agreements, cither express or implied, have
been made by the Deparument or by any member, officer, agent or representative of the
Department to induce Respondent to enter into this Consent Agreement,

4, The Departiment contends as set forth in the preceding Tact Assertions and
Conclusions of Law and Respondent admits the same. The Department and Respondent have
elected (o resolve these matters as follows:

(a) Respondent DelFord’s wisurance producer license will be suspended effective
upon her signing thus Consent Agrecment. The license suspension will be for the period of
defcrment of her sentence in Judgment, Cause No_._A'D/C 2003-361, Montana Fist Judicial
District Court, Lewis and Clark C()urll)-;, or for eit. least one year (rom the date that Respondent
signed this Consent Agreement, wihnch ever is longer. [t (he period of deferment of her sentence
is exlended, (he license suspenston shall be extended to run concurrently with (he extended

deferment. If the deferted sentence 1s revoked, the insurance producer license shall be revoked.

Consent Agrcement and Final Ordes
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(b)y While Respondent’s insurance producer licensc is suspended, sbhe shall not
act as an insurance producer.

(¢) Respondent will continuc Lo complete approved insurance producer
continuing education courses and 1o meet the continuing education requirements for insurance
producers during (he period of license suspension. Respondent will file written coptes of the
continuing education course completion certificates with a cover letter or memorandum which
will be provided by the Department.

(d) It Respondent wishes 1o have the license suspension lifted. she will make a
written request that the suspension be lifted and will provide evidence satisfactory (o the
Department and Commissioncr that she has success(ully completed the delerred sentence.

(e) If Respondent does not successfully complete the deferred sentence, the
insurance producer license will be revoked.

() If Respondent does not meet the continuing education requirements for
imsurance producers during the period of license suspension, the insurance producer license will
remain suspended until Respondent has me( the continuing cducation requirements.

(g) The Department and Respondent agree that {lis Consent Agreement and
IFina) Order resolves the violations set oul herein.

() Respondent specifically and affirmatively waives a contested case hearing
and all rights to appeal under the Montana Adnunistrative Procedurc Act, and clects (o tesolve
this matter on the terims and conchtions sel {orth herein.

(1) Respondent agrees that compliance with this Consent Agreement and Pinal
Order shall be a final compromise and settlement of the matlers set forth herein.

(J) Respondent fully and lorever releases and discharges the Commissionet,
Depactiment, and all Deparunent employees from any and all actions, claims, causes of actlion,
demands, or expenses for damages or injuries, whether asserlcd or unasserted. known or
unknown, foreseen or unforeseen, arising ouf of the factual allegations or conclusions in this

Conscnt Agreement.
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(k) The Department and Respoudent agree that this Consent Agreement shall be
incorporated and made a part of the attached Final Ocder issued by the Commissioner hercin.

5. Respondent further understands that, upon the signing of the I‘inal Order by the
Comumissioner or his representative, this Conscent Agreement and I'inal Order will be an order of
the Commissioner and failure to comply with the same may constitute separate violations of the
Montana Insurance Code, pursuant o Monl. Code Ann. § 33-2-119 and/or other applicable
statutes or rules, and may result in subsequent legal action by the Departiment.

6. Respondent understands that this Consent Agreement is not effective until such
time as the (ollowing FFinal Order 1s signed.

7. Respondent understands that this Consent Agreement and Final Order are public

records under Montana law and as such may not sealed or otherwise withheld (rom (he public.

KIMBERLY P. DeFORD, RESPONDENT

Hopirtdon b, VT e S\bealesy

Kimberly P. Detdyd Date
Subscribed and swom 1o betore me this *X ~day of | /c/v Ve A ., 2005.
— .
. .r/ cenAe n_//l';' _/((,—
(SEAL) Nol’u‘y Public for the State df, //'m, o
Residing at // Cegnei T

My commission expires” 3/o% /s ]

ACCEPTED ON BEHALF OF THE INSURANCE DEPARTMENT:

v ,,;"/_""'/,_ e el /C\

Jeﬁnﬁm \/lassman Stdil Attorney Date

peEE § Sl
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FINAL ORDER

Pursuant to the authority vested by the Montana Insurance Code, Mont. Code Ann. § 33-

1-101, ef seq., and upon review of the forgoing Consent Agreement and good cause appearing

therefor,

JT IS ORDERED that the foregoing Consent Agreement between the [nsurance

Department and Kimberly P. DelFord is hereby adopled as if set forth fully herein. .

DATED this {/_-i_f_i%day of (B . 2005.

JOFHIN MORRISON
State Auditor and Commissioner of insurance

/--“4-15-" T 575 N -
Jltacas JXEAHT
My:  Alicia Pichelte
Deputy Insurance Commissioner
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CLERTIFICATE OF SERVICE

| hereby certify that on the Qg_’i}___ dayof _»ufele

L2005, ] served a

true aud accurate copy of the foregoing Consent Agreement and I'inal Order upon the

Respondent and Departient, by mail, postage prepaid, or by hand-dehvery at the following

address:

lLawrence A. Murpby

Helena Avenue Law Offices
1085 Helena Avenue

[lclena, MT 59601

(Legal Counsel for Respondent)

Jennifer Massman
Staff Attorney
Insurance Department

Conscnt Agreemenl and Final Ovder
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